is even less than the inspector indicated because Consol's
management believed that the company had a right under the
roof-control plan in effect when the citation was written to
extract pillars in the way the miners were operating on Sep-
tember 12, 1983.  The argument made by Consol in support of
its having proceeded the way it did is logical and it is a
position which, had some merit, particularly in view of the
fact that the taking of the-right corner of the left wing was
a pra'ctice which had been followed for from 5 to 10 years
prior to the writing of the citation involved in this case.
Consequently, I find that the degree of negligence associated
with the violation was very low, bordering on none. For the
aforesaid reasons, I conclude that no portion of the penalty
should be assessed under the criterion of negligence.

The sixth and final criterion to be considered is gravity.
I have already i-ndicated above in my discussion of the term
"significant and substantial" that there was no reasonable
likelihood that anyone would be injured from the cut that was
taken off the right corner of the left wing.  In such circum-
stances, there is hardly any reason to assess a penalty apart
from the fact that assessment of a penalty is mandatory under
the Act once a violation is found to have occurred.  Tazco, Inc.,
3 PMSHRC 1895 (1981).  In view of the fact that a large opera-
tor is involved, I believe that a minimal penalty of $25 should
be assessed for the violation of section 75.200 alleged in
Citation No. 2001967.

The Commission held in C.C.C.-Pompey Coal Go., Inc. , 2
PMSHRC 1195 (1980) , that a judge is obligated to reconsider any
rulings made in a bench decision if, during the interim between
the rendering of the bench decision and its issuance in final
form, the Commission issues a decision establishing a precedent
which conflicts with the rulings made by the judge in his bench
decision. The holding in the Pompey case applies to the bench
decision set forth above because the Commission issued a deci-
sion in United States Steel Corp., 6 FMSHRC 1423 (1984), after
I had rendered the bench decision in this proceeding, in which
.the Commission majority reduced one of my civil penalties from
$1,500 to $400 and another penalty from $80 to $70.  I have
carefully reviewed the findings made in the bench decision
and I do not believe that they conflict in any way with the
holdings made by the Commission majority in the U. S. Steel
case. Therefore, I do not think that the penalty of $25
assessed in the bench decision needs to be further reduced in
light of the Commission's U. 5. Steel decision.

WHEREFORE, it is ordered.:

(A)  Consolidation Coal Company's notice of contest filed
in Docket No. WEVA 84-r2^R is granted to the extent of modify-
ing Citation No. 2001967 issued September 12, 1983, to delete

2048mstances, I find that Consol has
